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PER CURI AM

Pursuant to a plea agreenent, Luis Al berto Vel asco-
Godinez pled guilty to illegal reentry by a deported alien after
conviction of an aggravated felony, in violation of 8 U S. C
8§ 1326(a) & (b)(2) (2000). The district court sentenced Vel asco-
Godi nez under the Federal Sentencing Guidelines to twenty-three
months i n prison. Vel asco-Godinez tinely appeal ed, chal | engi ng t he
district court’s calculation of his crimnal history score. W
affirm

Vel asco- Godi nez cont ends t hat hi s sent ence is

unconstitutional in light of Blakely v. Washington, 542 U S. 296

(2004). Because he preserved this issue by objecting to the
presentence report based upon Blakely, this court’s review is de

novo. United States v. Mckins, 315 F. 3d 399, 405 (4th Gr. 2003).

When a defendant preserves a Sixth Amendnent error, this court
“must reverse unless [it] find[s] this constitutional error
har m ess beyond a reasonabl e doubt, wth the Governnent bearing the
burden of proving harnl essness.” Id. (citations omtted); see

United States v. Wiite, 405 F.3d 208, 223 (4th Cr. 2005)

(di scussing difference in burden of proving that error affected
substantial rights under harm ess error standard in Fed. R App. P.
52(a), and plain error standard in Fed. R App. P. 52(b)).

In United States v. Booker, 125 S. C. 738 (2005), the

Suprene Court held that the mandatory manner in which the Federal



Sentencing GQuidelines required courts to inpose sentencing
enhancenents based on facts found by the court by a preponderance
of the evidence violated the Sixth Amendnent. Id. at 746, 750
(Stevens, J., opinion of the Court). The Court renedied the
constitutional violation by maki ng the Gui del i nes advi sory through
the renoval of two statutory provisions that had rendered them
mandatory. 1d. at 746 (Stevens, J., opinion of the Court); id. at
756-57 (Breyer, J., opinion of the Court).

I n cal cul ati ng Vel asco- Godi nez’ s crimnal history score,
the district court assigned four crimnal history points based upon
prior convictions and two crimnal history points based upon the
court’s finding that Vel asco- Godi nez conmtted the instant of fense
while a probation violation warrant was outstanding. U.S.

Sentencing Quidelines Mnual 8§ 4Al1.1 (2003). Thus, Vel asco-

Godinez's crimnal history score placed himin Crimnal History
Category I11. Based on this crimnal history category and an
of fense | evel of 13, Vel asco- Godi nez’ s gui deline range was ei ght een
to twenty-four nonths inprisonnent.

Regarding his crimnal history points for prior
convictions, Velasco-Godinez argues that the factual findings
required to determ ne whet her particul ar convictions are countabl e
and how many poi nts are assessed i nvol ve nore than the nere fact of
a prior conviction and therefore are subject to the requirenents of

Bl akely. In Al nmendarez-Torres v. United States, 523 U. S. 224, 233-
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35 (1998), the Suprene Court held that the governnent need not
allege inits indictnment and need not prove beyond reasonabl e doubt
that a defendant had prior convictions for a district court to use
t hose convictions for purposes of enhancing a sentence. Although

the opinion in Apprendi v. New Jersey, 530 U S 466 (2000),

expressed sonme wuncertainty regarding the future vitality of

Al mendarez-Torres, this court has subsequently confirnmed that

Al nendarez-Torres was not overruled by Apprendi, and renains the

| aw. United States v. Cheek, 415 F.3d 349 (4th Cr. 2005); see

United States v. Sterling, 283 F.3d 216, 220 (4th Cr. 2002); see

generally Shepard v. United States, 125 S. C. 1254 (2005)

(di scussing docunents that a sentencing court may consider in
determ ning whether a prior conviction is considered a violent
fel ony).

Turning to the two crimnal history points assessed
because Vel asco-CGodinez commtted the instant offense while a
probation viol ati on warrant was outstandi ng, we find that any error
i n assessing these points is harm ess because even wi thout the two
poi nts, Vel asco-Godi nez’s crimnal history score would place himin
Crimnal Hi story Category I111. USSG Ch. 5, Pt. A (Sentencing
Tabl e) .

Furthernore, to determ ne the guideline range free of
judicial enhancenents, this court uses the defendant’s “guideline

range based on the facts he admtted before adjusting that range



for acceptance of responsibility.” United States v. Evans, 416

F.3d 298, 300 n.4 (4th Gr. 2005). In this case, Vel asco-CGodinez’s
of fense | evel without the three-level adjustnent for acceptance of
responsi bility would be 16. The gui deline range for offense | evel
16 and crimnal history category Il is twenty-seven to thirty-
three nonths inprisonnent. USSG Ch. 5, Pt. A (Sentencing Table).
Vel asco- Godi nez’ s twenty-three nonth sentence does not exceed the
maxi mum sent ence aut horized by the facts he admtted. Evans, 416
F.3d at 300.

For the reasons stated, we affirm Vel asco-Codinez s
conviction and sentence. W dispense with oral argunent because
the facts and legal contentions are adequately presented in the
materials before the court and argunent would not aid the
deci si onal process.
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